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45 CFR Part 1811

Engibiity

AGENCY: Legal Services Corporation.
. ACTION: Final rale,

mumﬁ. Thi:;‘nﬁ rule revises the
Corporation’s tions governing
determination of eligibility for legal
terviee:.h ‘l‘hnid-emision is needed to
clarify the rule, strengthen enfarcement
procedures, and better focus resources
on thase in need of legal assistance.
This role sets more specitic eligibility
standards, provides for better
dom:penution and verification of

S eligible.
o EFFECTIVE DATE: December 30, 1043,

John C. Meyer, Deputy General Counsel,
[202) 2724010. ) ,
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SUPPLEMENTARY INFORMATION:
Genersl

The Corporation had considered this
regulation extensively before the
Operations and Regulations Committee
meeting july 18, 1963, The regulation
was postponed st that time and was
considered at an August 23, 1883,
committee meeting at which it was
published for comment {August 20, 1983;
48 FR 30086).

. The Corporetion received extensive
comments by the comment deadline of
September 28, 1883. There was
opposition to the proposed changes in
this regulgtion, specifically to the
section on assets. Section 1611.8 has
been rewritten in response to the
comments, ¢ will be detailed under the
discussion of that section below.

There were comments that no change
in the eligibility regulation were needed
or that the decision on these changes
should be postponed. The regulation has
been revised because the current
language has given rise to repeated
issues of interpretation, particularly as
to allowsble gronp representation and
whether criteria other than income in
the current § 16115 should operate to ™ -
deny representation to within -
the income limits, as well as to ellow
representation of persons above those
limits. Furthermore, most recipients had
not established any objective guidelines
as 1o the level of assets above which an
applicant should not be served. Another
problem was that when complaints as to
eligibility have been received, the
Corporetion has had difficulty in
obtaining the necessery informaticn on
which to make s determination. Finally,
the limited amount of Corporation
resources has prompled a reexamination
of eligibility criteria so as to focus those
resources an those persons in most
neéd.

It has been suggested that a Board
consisting of recesa appointees should
not take any action. The Board of
Directors, however, has the same
fiduciary responsibilities as any other
corporate board and cannot abdicate
them. Furthermore, the Board of .
Directors cannot postpone decisions on
the basis of the prospect of a confirmed
Board at some uncertsin time in the

future without paralyzing the
Corperation for an indefinite period. The
fssues surrounding the eligibility
regulation have been extensively
considered and it is the conclusion of
the Corporation that it is in the best
interests of the Legal Services program
to make a decision.

A substantial number of cotrments
were received advocating changes in
language which had not been changed

from the current regulation; exceptina
few instances these comments are not
discussed due to the issues raised
concerning changes thet were in fact
made. The significant changes from the
proposed regulation and significant
fssues raised by the comments on the
g:oposed regulation are discussed

low, section: by section.

Section 1611.1 Purpose.

‘This section was unchanged and no
comments wete received on it

Section 1611.2 Definitions. _

‘This section was not significantly
changed in the proposed rule. In the
final rule, the definition of
“Governmental income maintenance
r:ognm" w:s:;letetge beamo; this term

no in the regulation.

Sevlﬂzommentl were received
sdvocating in the definitions.
There was criticiam of “gross income”
ss the standard for eligibility. The
Corporsation conaistently has considered
“gross income™ to be the cotrect

_eligibility stendard under the Act and

believes that the factors listed in -

§ 1611.5(b)(1) cover any inequities
resulting therefrom. The Corporation has
considered and rejected the suggestion
of basing eligibility on weekly or
monthly, rather than annual income.
Such' a standard would be subject to
manipulation and abuse, and would .
result in excessively frequent changes in
eligibility.

Section 1811.3 Maximum Income

Level.

‘This section remains unchanged
except for technical corrections. A few
comments were received suggesting
different income standards, but no
change was considered, owing to the
need for massive, lengthy, and
expensive research to establish the
necessary data base to enable the
Corporation to consider a change in this
basic eligibility criterion and the lack of
convincing evidence that a change in the
income eligibility level is needed.

Section 18114 Authorized Exceptions.

Three changes were made in this
section. The first is that the proposed
rule sets an absolute ceiling of 150
percent of the recipient’s maximum
income level, whereas the final rule sets
a uniform national absolute ceiling at
150 percent of the “national eligibility
level.” The “natignal eligibility level” is
125 percent of the poverty line. Thus no
one whose income is over 157.5 percent
of puverty could be served. In response
to comments, one exception to this
sbaolute ceiling was added in

§ 1611.5(b){1){B} to address the situstion
where & person's income (s primarily
committed to medical or nursing home
expenses.

The second change is that the

tule deleted the current

§ 1811.4{c). which is the “income
disregard” section aliowing benefits
from a governmental income
maintenance program not to be counted
in income for the purposes of

" determining eligibility. The Corporation

recelved pumerous comments opposing
this change on the grounds that it
increases the number of eligibility
determinations needed, since recipients
of welfare, SSL unemployment, etc.,
could no longer sutomaticallybe
deemed eligible. The income disregard
nevyr made anyone automatically
eligihle. Moreover, easeof
administration s not sufficient to justify
serving one person with a higher
income, scme or all of which derives
from & governmental income benefit
program, while a person who is working
and who makes less total income is not

' served. The Corporation has not seen &

convincing answer in the comments to
its contention that s tal dollar
is just as good as an earned dollar {and

. indeed sometimes betier, because it is

tax-free). In many ststes, ugemployment -

compensation, slane, can total mare

than 125 percent of the Federal Poverty X

Income Guidelines. The change made L

does not affect the text of current
§ 1611.4(b) (in the final regulation
§ 1611.4(a){2}), which aliows for :
representation of persons “seeking legal

. assistence to secure benefits provided

by a governmental program for the

poor,” e.g. SSI benefits, even if they are
I.boe‘l'.e the recipient’s meximum income
ew

The third change in Section 1611.4
was added in the final rule; it is that the
former paragraphs (a} and (b) have
become subparagraphs {1) and {2) of
paragraph (s} and a new paragraph (b}
is added. This new paragraph (b)
requires recipients to document and -
include in the client’s file the reasons for
serving any client whose income
exceeds 125 percent of poverty. It
further requires the receipient to keep
such other records (without client
identification) “as will provide .
information to the Corporation as to the
number of clients so served and the .
factual bases for the decision made.”
The purpose of this provision is to
assure the existznce of & record

_sufficient for the Corporation to review

such eligibility determinations.
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Sectian 1611.5 Determination of
Eligibility—~Paragraphs fa) ond [b),

There was one minor change made in
Section 1811.5{a). The next annual
review of eligibility guidelines must be
made by January 30, 1984, in order to
include all the changes in eligibility
criteria made in this reguiation.

Section 1811.5(b} was extensively

* revised in the proposed rule, splitting

the current § 1611.5(b] into two lists of
criterin, those in Section [b}{1) which
may be used to serve e client above the
maximum tncome level and those in
§ 1611.5{b}{2} which shall be used not to
serve & ¢lient at or below the maximum
el s e o
& Uses statutory
“ghall be used in the determination of”
for both Sections (b)(1) and (b}{2}. Also,
in response to comments, a new Section
(b)(3) was added providing that if a
client is to be served based on the
factors in Section (b){1), the factors in
{b)2] shall also be used before a final
detarmination is made, and if a client is
not ta be served based on the factors in
Section {b}{2). the factors in Section
{b)(1) shail be used before & final
determination is made. For example, if
an gver-income client were tentatively
10 be served based on medical expenses,
assets would also have to be considered
in the final determination; Ukewise, if a
client were tentatively not ta be served
based oni assets, medical expenses
would also have to be congidered in the
final determinstion.

Section 1811.5(b}(2}{D} conceming
ageets was in response to
comments, to comport with the
terminology of revised § 16118 and to  ~
include the explicit t that
only assets “available to the applicant”

be counted. The extensive changes in .

the treatment of assets will be discusa
under § 1611.8. :

One other change made in the
proposed regulation, the change from
“taxes” 10 “unpaid taxes” in
§ 1611.5(b}{1}{C). was criticized by
numerous commentators. Nevertheless,
it ts retained because the general
scheme of the regulation is to consider
gross income and then use special
circumstances as & basis for exceeding
the groas income limits. Taxes, in
general, are not a special circumstance,
and thus are distinguishable from such
factors as medical expenses or expenases
sssocisted with age or infirmity. Unpaid

" taxes, hawever, are a special :

circumstancs and an indicator of
financie] distress. Consequently, the
fina! regulation retaing this language.

Section 1611.5 Detsrminotion of
Eligtbility~Paragraph (c).

Section 1611.5(c) was amended in the
proposed regulation to restrict group
eligihility to groups composed primarily
of eligible clients and ta require eiich
group to provide information that it
lacks funds fo retain private counsel,
These changes are retained in the final
regulation. The current regulation allows
a group composes primarily of eligible
clients io be served regardless of its
collective means and slso allows service

to & group that “has as its primery
purponf':mhmuohhemuof'

eligible clients, if it lacks meens to
retain private counsel. -

This section was criticized for making
ndvmeyg;ommtcﬁtmpond foc
primarily of eligible clients ineligible
services. It is the purpose of this section
to ensure that scarce legal services

hepte and ceganizagicns composed of
ents arganiza o
and controlled by eligible individuals,
consequently excluding advocate groups
not primarily composed of eligible
individual clients. It was slvo criticized
because it would make impossible the
representation of stch individual clients
as those in homes, mental
inatitutions, etc., with the assiatence of
advocacy groups. The Corporation
believes this contention is erroneous.
There is nothing in this paragraph
preventing an advocacy group from
ansigting ap eligible client in & nursing

- resources are reserved for

. home or mental hospital in obtaining
. representstion from & recipient. Thiy

paragraph merely requires that there be
an &figible client—that each cass taken
have an actual client whose actual
interests are being vindicated by legal
representation, snd whose case fits the
priorities as determined by the recipient
under 45 CFR Part 1620. 1t is &
requirement that concrete benefit to an
individual eligibla client must be sought
and, as such, lhould'i;ot be mﬁ:sblu&le
10 any group genuinely operating in the
;n'furtherm of the interests of” eligible
ents.

As stated in the preamble to the
proposed regulation, it is essumed that e
group composed primarily of eligible
clients wili be governed by those eligible
clients, As a result, there is an
inherently ciose relationship between
the group’s interests and the actual
interests of its individusl eligible clients.
There is no such inherent relationship in
the case of a gronp formed in
furtherance of their interests. The
fundaments! pramise of the Legal
Services progrent is te de legal
representation by which eligible clients
can asseri their own Interesats, not to

assiat groups which pursue their ideas
as to what the interests of eligible
clients ate or cught to be. There can be
and are differences of opinion on the
subject of what these interests are.
There is, however, an obfective standard
as to who is an eligible client. Thia :
regulation insures that recipients
determine eligibility according to this
objective standard and not the
subjective and arguable standard or
what is in furtherance of the interests of
eligible clients. .

Section 1611.6 Awset Ceilings.

(Tis et s o e siontn e
- nm
ill:wnhhk?.?;u" It hni!;m vetitled
and comp redrafted in response to
public comment. The biggest objections

ceilings,
especiaily $15.000 equity in & house, snd
the grant of autharity to set specific
asset guidelines to the Corporation
rather than the recipiant. The final

. regulation meets thess objections by

transferring the responsibility for setting
i including specific

and tranymit thess gnidelines to the
Caorporation by January 30, 1884, and
annuslly thereafter, Thess guidelines
are required to include both liquid and
non-liquid assets gnd to consider local
economic and gost-of-living factors.

Section 1311.8(b) reguires the
recipient’s guidelines to he consistent
with the recipient’s priorities under 45
CFR 1620 and to give special
consideration to ﬂmd elderly, This
institutionalized and handicapped.
provision meets the criticism that some
members of these groups may have
greater assets than the general public
and yet ba more in need, owing to their
purticuler circumstances.

Section 1611.8{c) requires that all
liquid and non-liquid ausets of all
persons who are resident members of &
{amily unit be considered. In response to
public comment, it provides that s
recipient may exclude the
residence of a client, It also provides for
the consideration of impediments to a

" person's access to aasets, as in the case

af a battered wife or separated spouse,
Section 1611.6{d] retains, without any
numerical ceiling, the provision in the
proposed rule that reasonable equity in
wark-related equipment needed for the
employment of & family member is not
to be used to disqualify an applicent,
provided its owner s producing or
sttempting to produce income with it.
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Section 1611.8(¢) allows for waiver by
the project director of the recipient's
ssset guidelines n “vnusual or
extremely meritorious situations,”
requirea that each waiver be
documented in the client’s file, and
requires that the recipient keep separate
records (without individual
. identification} of the numbers and
reasons for such waivers, It is not
expected that the ting of such
waivers will be a frequent occurrence.

Criticiszn was made of counting assets
for the entire resident family unit, rather
than only the assets of the client. This
method of covnting assets is consistent
with the method

income nsed under this regulation and, -

cansequently, it has not been changed.
Recipients may well decide touse a
scale of asset ceilings adjusted for
family size, as are the income -
guidelines. To neglect the aasets of a
member of a family unit would leave a
potential for real abuse, as one member
of a family unit can own extensive
assets while another owns few or none,
There iz sufficient flexibility in the
revised asset section to cope with any
problems that may arise, while
maintaining the principle of considering
all the resources of the family unit.

Finally, there was criticiam of the
inclusion of non-liquid assets. Again, it
is clear that non-liquid assets can
contribute to the ability to afford legal
assistance. With the flexibility of this
revised section, recipients have ample.
roam to devise guidelines which take
into account the difficulty of liquidating
non-liquid assets.

An issue was rgised as to the
Corporation’s interpretation of Section
1007(a){2} of the Legal Services
Corporation Act. Subsection
1007(a){2)(B) list four factors, the first of
which is “(i} the liquid assets and
income level of the client.” From this,
some comments deduce 8 lackof .
authority to require recipients to
consider non-liquid assets. However, the
list goes on to include “(iv) such other
fuctors as relate to financiat inability to
afford legal aysistance * * *";non-
liquid assets definitely so relate, and
thus the Corporation has authority to

require their consideration by recipients

in setting their eligibility standards,

Section 1611.7 Manner of Determining
Eligibility. .

Section 1611.7 (&) and (b) reflect no
changes. All of current § 1821.7(c) is
reteined, but the proposed rule added,
snd the fingl rule retains, an exception
sllowing disclosure to the Corporation
of client financial eligibility infcrmation
under certain narrow conditions. These
conditions are: '

{1) That the Corporation is
investigating allegations questioning the
:ll:gihﬂity of a previously identified

ent;

(2) Only information relating to the
financial eligibility of that client is

sought;
{3) The information is needed to
confirm or deny ¢ allegations

concerning that client’s eligibility; and

(4) The information t s not
protected by attorney-client privilege.

‘The Corporation is required not to
disclose the information to anyone
except Carporation employees, and the
recipient is required to notify the client
prior to release of the information to the
Corporation.

Comment was received contending
that the regulation would require a
violation of attorneys’ and recipients
P e Conntration bas In the past

tion has e past
obteined such financial infom;’:tion
under carefully restricted circumstances
when needed to determine the validity
of an allegation regarding the eligibitity
of a particular client. This section is
inténded to clarify existing tion
policy without which it would not be
poasible for the Corporation to make
determinations as to the eligfbility of &
client as required by Section
1006{b){1)(B) of the Act. The Emited
information 10 be made
available to the Corporation is essentisl
to this process of reviewing eligibility
determinations. In the past, some
recipients have provided such
information while others have refused to
do so. This. section is needed to set 2
uniform and enforceable policy.

The Corporation has reviewed the
regulation for possible infringement of
the attorney-client relationship, and
safeguards have been written into the
regulation, First, there is & clear and
explicit statement in subparagraph {c)(4)
that if the information is protected by
attorney-glient privilege, it is exempt
from disclosure to the Corporation.
Second, the Corporation may not reveal
it to any other person and may use it
only in an eligibility determination
review. Third, this review cannot be a
random review, but only one in response
to a specific allegation naming the client
in question.

the basis of these restrictions, the
Corporation had concluded that this
section will not require any attorney or
recipient to violate professional
responsibilities. This information would _
only be revealed to the Corporationin |
cases of an allegation of financial
ineligibility and where the client has
been identified. Coneequently, it falls
within the scope of Rule 1.8 of the newly
adopted Code of Professional

Responsibility which allows an attorney
to revesl such information to the extent
the Jawyer believes it necesary 10
establish & defense to a criminal charge
or civil claim against the lawyer based .
upon conduct in which the client was
involved, or to respond 1o allegations in
any concerning a lawyer's
npm.xphne‘nuﬁnn of the d;::ct. 15:.! the

tion accompan; e 1.8, itis
poted that the lawyer bas a right to

when the allegation is made.
The luwyer is not required to wait for
the commencement of a proceeding. so
the informetion can be disclosed by
responding directly to » third party who
has made the allegation. .

Section 1611.8 Retainer Agreement.
This section requiring a written
retainer tis new in the

rule. The ¢nly change in the

- finalrule is that a retainer agreement is

not required prior to rendering services
inmemugenc':c;immmhe
emergency is a8 to require action
before it is possible to complete a -
retainer agreement, in which case the
retainer agreement must be completed
as soon as is practicable.

Someebm:}enhdhapmvedoflhe
requirement of a retainer agreement
because it would be burdensome when . -
only brief sdvice or telephone contact is
involved. These commentators appear to
e hat e oo spsement i

t & retainer agreement is not

required when only *“brief advice and
consultation” is required. :

Some commentators opposed the

- general idez of requiring retainer

agreements, although two specificaily
supported it. Mary recipients already
routinely use retainer agreements. The
Corporation considers the
universalization of this practice to be
professionally desirable and in
accordance with its mandate under
Section 2007(2){1] of the Act to assure
the maintenance of the highest quality of
service and professional standards and
to assure that there is no
misunderstanding as to what services
are to be rendered. Retainer agreements
protect the sttorney and recipient in
case of an unfounded malpractice claimi,
and protect the client if the sttorney and
the recipient should fail to provide legal
assistance measuring up to professional
standards.

Section 16811.8 Change in
Circumstonces.

The content of this section is

completely unchanged: it has been
renumbered from Section 1611.7 in the
current regulation. Several comments

disapproved of the section on the basis
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that it requires & redetermination of
eligibility each time a client visits the
pregram. The section does not so
require, but only requires that any
known in circumstances
affecting eligibility be taken into
accounil

List of Subjacts in 45 CFR Part 1611

Eligibility, Legal services.

For the reasons set out in the
preamble, 45 CFR Part 1611 is amended
by revising §§ 1611.1 through 1611.7 and
the authority citation and by adding
§$ 1611.8 and 1611.9 as follows: ’

PART 184 1—ELIGIBILITY

Sec,

16111
16112
16113
1611.4
16115
16110
w17

Purpose.
Definitions.
Maximum income level,
Authorized exceptions.
Determinstion of eligibility-
Asset crilings.
Manner of determining eligibility.
1611.8 Retainer agreement.
16119 Change in circumstances.
Appendix A—Legsl Services Corporation
Poverty Guidelines

Authority: Sections 1008(b}{1}, 1007{a){1).
1007{a){2) Legal Services Corporation Act of
1974. a3 amended (42 U.5.C. 2096e(b)1},
2906f{a}{1). 209f{a}{2)). ‘

§ 1811.1 Purposs.

This part is designed to ensure that a
recipient will determine eligibility
according {o criteria that give preference
to the legal needs of thoae least able to
obtain legal assistance, and afford
sufficient latitude for a recipient to
consider lacal cireumstances and its
own resourcs limitations. The part alsc
seeks to ensure that eligibility is
determined in a manner conducive to
development of an effective attorney-
client relationship.

§ 18112 Definitions.

“Governmental program for the poor”
means any Federal, State or local
program that provides benefits of any
kind to persons whose eligibility is
determined on the basis of financial
need

“Income” means actual current annual
total cash receipta before taxes of ail
persons who are resident members of,
and contributa to, the support of a
family unit.

“Total cash receipts” include money
wages and salaries before any
deduction, but do not include food or
rent in lieu of wages; income from self.
employment after deductions for
business or farm expenses; regular
payments from public assistance; social
security; vacmploynsent and wotker's
compensation: strike benefits from
union funds; veterans benefits; tralning

£

stipends; alimeny, child support and
military family allotments or other
regular support from an absent family
member or someone not living in the
household; public or private employee
pensions, and regular insurance or
annuity payments; and income from
dividends, interest, rents, royalties or
from estates and trusts. They do not
include money withdrawn from a bank,
tax refunds, gifis, compensation and/or
one-time insurance payments for
injuries sustained, and non-cash
benefits.

§ 1611.3 Maximum income level.

{a} Every recipient shall establish a
maximum annual income level for
perscna to be eligible to receive legal
assistance under the Act

(b} Unless specifically authorized by
the Corporation, a recipient shall not
establish a maximum annual income
level that exceeds one hundred and
twenty-five percent (125 percent) of the

‘current official Federal Poverty Income

Guidelines. The maximum annual
income levels are set forth in Appendix
A

{c} Before establishing its maximum
income level, a recipient shall consider
relevant factors including: S

(1) Cost-of-living in the locality;

(2) The number of clients who can be
served by the resources of the recipient;

(3) The pepulation who would be
eligible at and below alternative income
levels; and

(4) The aveilability and cost of legal
services provided by the private bar in.
the ares. )

{d) Unless authorized by Section
1611.4, no person whose income exceeds
the maximum annual income level
established by a recipient shall be
eligible for legal assistance under the
Act S

fe) This part does not prohibit a
recipient from providing legal assistance
to a client whose annual income :
exceeds the maximum income level
established here, if the assistance
provided the client is supported by
funds from a source other than the
Corporation.

§ 1811.4 Authorized sxceptions.

(a) A person whose gross income
exceeds the maximum income level
established by a recipient but does not
exceed 150 percent of the national
eligibility level (125% of poverty) may be
provided legal assistance under the Act
if.

'(1 The person’s circumstances require
lhat]eiigibility should be allowed on the
basis of one or more of the factors set
forth in Section 1811.5(b){1); or

{2) The person is seeking legal
asaistance to secure benefits provided
by a governmental program for the poor.

(b} In the event that a recipient
determines to serve a person whose
gross income exceeds 125% of poverty,
that detision shail be documented and
inciuded in the client's file. The recipient
shall keep such other records as will
provide information to the Corporation
a8 to the number of clients so served
anczl the factual bases for the decisions
made.

§ 16115 Determination of shgibiity.

{a} The governing body of a recipient
shall adopt guidelines, conaistent with
these regulations, for determining the

. eligibility of persons seeking legal

assistance under the Act. By January 30,
19684, and annually thereafter, guidelines
shall be reviewed and appropriate
adjustments made. :

{b) In eddition to gross income, &
recipient shall consider the other
relevant factors listed in paragraphs
{b){1) and {b){2) of this section before
determining whether a person is eligible
to receive legal assistance. .

{1) Factors which shall be used in the
determination of the eligibility of clients
over the maximum income level shall
include:

(A) Current income prospects, taking
into account seasonal variations in
income;

(B) Medical expenses, and in
exceptional inatances, with the prior,

. written approval of the praject director

based on written documentation
received by the recipient and available
for review by the Corporation, if &
person’s gross income is primarily
committed to medical or nursing home
expenses, & person mey be served even
if that person’s gross income exceeds
150 percent of the national eligibility
level; '

(C} Fixed debts and obligations,
including unpaid Federal, state and local
taxes from prior years;

(D)) Child care, transportation, and
other expenses neceasary for
employment;

(E) Expenses associated with age or .
physical infirmity of resident family
members; and

{F) Other significant factors related to
financial inability to afford legal
assistance. )

(2) Factors which shall be used in the
determination of the eligibility of clients
under the maximum income level shall .
include:

(A) Current income prospects, taking
ints account seasonal varistions in
income;



